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Probate is a legal process that takes place after someone dies.  It generally 

involves proving the existence of a valid will (if applicable), identifying and 

inventorying the property of the estate, appraising that property, paying debts 

and taxes, and finally distributing the remaining property.In addition to paying 

debts, the probate process is also the way the federal government makes sure 

taxes are paid. 

As part of the process, the court will appoint someone to serve as executor or 

administrator to handle the tasks involved.  If you die with a will and your will 

designatesa personal representative, that person will be in charge of your estate 

throughout the probate process.  Otherwise, the court will appoint someone for 

you.The court may also have to appoint someone if the person you selected is 

unable to serve and you did not specify an alternative. 

 

ASSETS INCLUDED IN PROBATE IN CALIFORNIA 

 

The following types of assets are ordinarily required to go through the probate 

process in California upon death:  

 Assets that were held in only the deceased’s name 

 Half of each asset that was registered with his or her spouse as community 

property 

 That portion of any asset that belonged to the deceased that he or she 

held as a registered tenant in common with other people 
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 Any assets, including such things as jewelry, art, furniture or the like, that 

are not registered 

If the total value of the deceased’s assets at the time of death is less than 

$100,000, probate is not necessary under California law. In determining the 

value, motor vehicles and certain other assets are not counted. Instead, any 

assets that are not subject to probate,go through a much simplertransfer 

process. 

 

ASSETS EXCLUDED FROM PROBATE IN CALIFORNIA 

 

Again, not all property is subject to probate in California.  The following assets 

can be transferred while avoiding probate altogether: 

 Assets that are held in joint tenancy 

 Assets that are held in a living trust 

 Assets where a beneficiary is named, such as IRA benefits or life insurance 

policies 

 Assets held in a bank or credit union where the deceased was named as a 

trustee for another person 

 Assets that were registered in the person’s name that are “payable on 

death” or “transfer on death” to another person 

 Assets registered with a married couple as community property with the 

right of survivorship 
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 All assets that go to a surviving spouse, including any assets the person 

who died owned separately in his or her name but were left in the will or 

by intestate succession to the surviving spouse 

 

SPOUSAL PROPERTY PETITION 

 

 

In California, there is a simplified legal process called a “spousal confirmation 

hearing” where a petition is filed with the court. A notice is sent to certain 

interested parties, and the court assigns the assets to the surviving spouse 

unless there is an objection. Only a husband and wife can take advantage of this 

process. 
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WHO WILL SERVE AS REPRESENTATIVE IF THERE IS A WILL? 

 

In most cases, when someone 

executes a will, the document will 

identify the person chosen to serve as 

Executor of the estate during the 

probate process.  In California, that 

person does not have to be a 

California citizen or a United States 

citizen. Anyone can serve in this capacity, including a California bank or trust 

company or a friend or group of people.  Someone who has been named as 

executor in a will cannot be forced to serve, but has the right to decline. 

 

WHO WILL SERVE AS REPRESENTATIVE IF THERE IS NO WILL? 

 

When someone dies without a will, the court will appoint an Administrator.  

Usually, the court will look for the nearest relative first, to either serve as 

administrator or to nominate someone else to perform those duties.  The court 

may also be required to appoint someone if the will does not identify an 

executor, or the person named cannot or will not serve. 
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WHAT ARE THE STEPS REQUIRED DURING THE PROBATE PROCESS? 

 

The probate process officially begins with the filing of a petition in a California 

Superior Court in the county where the deceased was living at the time of his or 

her death.  A hearing will be set by the court approximately thirty (30) days after 

the filing of the petition. 

 

HANDLING OF NOTICES 

 

After the initial petition is filed, the notice of hearing must be published three 

times in the local newspaper.  The notice must also be mailed to everyone 

person named in the will, along with all legal heirs of the deceased.  Finally, all 

named executors, including alternates, must receive notice of the hearing as 

well. 

 

PROVING THE WILL 

 

If there is a will, proving the will is a necessary step unless it is “self-proving.”  

Some wills contain specific language at the end of the document, where the 

witnesses sign, which makes it unnecessary for additional statements or 

witnesses to prove the validity of the will.   
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ASSET COLLECTION 

 

 

The personal representative for the estate is required to take possession of all 

assets of the deceased which are subject to probate.  If the title on particular 

assets needs to be transferred into someone else’s name, the administrator or 

executor will handle that transaction.  Examples of assets that may require a title 

change are: 

 Stocks and Bonds 

 Mutual Funds 

 Brokerage Accounts 

 Bank and Credit Union Accounts 

 Physical assets such as real property, motor vehicles, boats, and planes 
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PAYMENTS TO CREDITORS 

 

Once the executor or administrator has been appointed and access the funds of 

the estate has been obtained, creditors will be paid first.  This includes all bills, 

as well as funeral expenses.  Creditors who claim to have valid debts payable by 

the estate will submit a claim form to the administrator or credit.  If those claims 

are determined to be valid, they will be paid from the estate. 

In California, all creditor claims must be submitted within four months after the 

appointment of the executor or administrator.  If a creditor is unaware of the 

death of the decedent within that four-month period, the creditor can petition 

the court for up to one year after the appointment.  However, in most cases, 

there are no creditor claims on the estate and objections are rare. 

 

ESTATE TAX PAYMENTS 

 

It is also the responsibility of the executor or administrator to pay all taxes due 

to the federal government and the State of California. While he or she is not 

usually personally liable, the assets under probate are. If assets are distributed, 

however, and either the Internal Revenue Service or the California Franchise Tax 

Board assesses a deficiency, the executor or administrator is liable for the value 

of the distributed assets. 
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CONCLUSION OF THE ESTATE 

 

Once all of the necessary steps have been taken, an accounting of the estate will 

be performed and filed with the court.  A petition is then drafted which 

summarizes the estate and reports all transactions taken on behalf of the estate.  

The petition generally contains a list of all assets currently held and how they will 

be distributed.  The petition also includes the executor or administrator fees and 

any fees for an estate attorney, if applicable. 

If the petition is in order and no objections are raised, the court will issue an 

order that concludes the estate.  The order will authorize the distribution of the 

assets and payment of the fees.  Not all estates involve the exact same issues.  A 

simple estate that is not required to pay any estate taxes can be closed in as few 

as 9-18 months.   
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long-term care. We help our clients deal with issues of aging with independence and dignity. In 

addition to estate planning, our firm has considerable experience helping victims of elder 

abuse. Our firm has aggressively pursued remedies and recovered assets belonging to our 
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