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When a resident and property owner in California dies, and that person owns 

probate assets in his or her name, that person’s estate maybe required to go 

through a legal process known as probate.  Probate assets are assets that are 

titled in the deceased individual name rather than a probate avoidance device 

such as a living trust.  Probate is the process for managing these types of assets 

whether or not the person had a will.  A Personal Representative is the individual 

responsible for supervising the administration of the estate through the probate 

court.  In California, if there was a will, and a personal representative was 

named in the will, that person is referred to as an “executor.”  However, if there 

was no will, or if the will does not name someone, the court will appoint a 

personal representative, referred to as the “administrator.” 

 

The Purpose of Probate Process 

 

Probate is the process of gathering the property and assets of the deceased, 

safeguarding that property and using it to pay all debts and taxes owed by the 

deceased or the estate.  If there is no will, the probate process will allow the 

court to make the legal determinations as to who the beneficiaries of the estate 

will be, then distribute those shares according to the law. 

 

Who can serve as a Personal Representative in California? 

 

Generally, any resident of the United States, who is age 18 or older, can serve as 

a personal representative.  There are a few exceptions.  An individual who is 

subject to a conservatorship or otherwise incapable of performing the duties of 
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personal representative, 

cannot serve in that 

capacity.  Nor can a 

surviving business partner 

of the decedent, if someone 

with an interest in the 

estate has an objection; 

unless the business partner 

is specifically named as 

executor in the will.  Likewise, if a non-resident of the U.S. is named in the will 

as executor, then that person can serve. 

 

What are the Duties of the Personal Representative? 

 

It is the role of the personal representative to be an impartial representative of 

every party that has an interest in the estate.  The personal representative is 

required to take possession of the estate’s property and distribute it according to 

the terms of the will, or the laws of California regarding intestate succession. 

The personal representative must create an inventory of the property, determine 

whether any valid debts exist, and obtain an appraisal of the property, if 

necessary, to determine its value.  Debts are paid from the estate, along with 

any funeral expenses.  The assets that remain will then be distributed to the 

beneficiaries.  Before the estate can be closed, the personal representative gives 

the probate court a final accounting. 
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How long does the probate process take? 

 

It is not always possible to accurately predict how long probate will take in a 

given case, because each estate is different.  It obviously takes time for creditors 

and beneficiaries to be located and notified.  In fact, notice of the decedent’s 

death must be published for a certain period of time in order to allow valid 

creditors to file claims against the estate. 

 

There are federal estate tax returns that 

must be filed, and taxes paid, before the 

probate pr0cess can be closed.  The federal 

estate tax return must be filed no later than 

9 months after the decedent’s death.  The 

return must be approved before the estate 

can be closed. 

 

California law requires the personal representative to complete probate within 

one year from the date of appointment, unless a federal estate tax return is filed. 

In that case, the personal representative is given 18 months to complete 

probate. 

 

Should a Personal Representative Hire an Attorney? 

 

It can be very helpful to have an attorney available to advice a personal 

representative during the administration of an estate.  If the estate is involved in 
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any litigation or complex claims, legal counsel is a necessity.  An experienced 

estate planning attorney will be able to assist the personal representative in 

preparing court documents, and making sure the personal representative has 

complied with the relevant laws and deadlines imposed by the probate court. 

 

Do Personal Representatives get paid? 

 

Each state has a schedule of fees to be paid to personal representatives, in 

recognition of the substantial responsibility they shoulder and the hard work they 

must perform.  The fees are generally based on the size of the estate and the 

amount of time involved in performing their duties.  This fee is also considered 

an expense of probate, to be paid from the estate. 

 

In California, the fee schedule is as follows: 

 4% on the first $100,000 or fraction thereof; 

 3% of the next $100,000 or fraction thereof; 

 2% on the next $800,000 or fraction thereof; 

 1% on the next $9,000,000; 

 1/2% on the next $15,000,000; and 

 A reasonable fee, on the excess over $25,000,000. 

 

This same schedule is used to compensate attorneys for their "ordinary" services, 

related to probating or administering an estate. If you have questions regarding 

the probate process, or any other estate planning needs, please contact the 

Schomer Law Group either online or by calling us at (310) 337-7696. 

http://www.schomerlawgroup.com/contact-us/
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SCHOMER LAW GROUP 

Schomer Law Group is a professional law corporation that specializes in elder law, probate, wills, 

trusts and conservatorships. We counsel clients on the unique legal issues relating to advancing age. 

Whenever possible, we prefer to help clients plan for the future, avoid probate, minimize taxes and 

solidify their legacy. We also help clients plan for possible incapacity and long-term care. We help 

our clients deal with issues of aging with independence and dignity. In addition to estate planning, 

our firm has considerable experience helping victims of elder abuse. Our firm has aggressively 

pursued remedies and recovered assets belonging to our elderly clients where unscrupulous 

individuals have taken advantage of the elderly because of diminished capacity or other 

impairments. 
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